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Abstract: : This paper deals with the relevant issues on
technology transfer arising from the process of negotiation
of a new international legally binding instrument on marine
biodiversity in areas beyond national jurisdiction. From the
difficult implementation of provisions contained in the United
Nations Convention on the Law of the Sea and other
international instruments, to the current state of negotiations
in the Intergovernmental Conference on Marine Biodiversity of
Areas Beyond National Jurisdiction, this paper tries to present
the challenges, the gaps and the opportunities at stake. This is a
historic opportunity to shape integral and specific protection of
the biological diversity beyond national jurisdiction, while the
oceans are facing more threats and perils than never.
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Résumé: : Ce document traite des questions pertinentes
sur le transfert de technologie découlant du processus
de négociation dun nouvel instrument international
juridiquement contraignant sur la biodiversité marine dans des
zones au-deld de la juridiction nationale. De la réglementation
inadéquate contenue dans la Convention des Nations Unies sur
le droit de la mer et d’autres instruments internationaux, a I'état
actuel des négociations 4 la Conférence intergouvernementale
sur la biodiversité marine des zones situées au-dela de la
juridiction nationale, ce document tente de présenter les défis, les
lacunes et les opportunités en jeu. C’est une occasion historique
de fagonner une protection intégrale et spécifique de la diversité
biologique au-dela de la juridiction nationale, alors que les océans
sont confrontés A plus de menaces et de périls que jamais.
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Resumen: : Este trabajo aborda cuestiones relevantes sobre
transferencia de tecnologifa que surgen del proceso de
negociacién de un nuevo instrumento internacional legalmente
vinculante sobre biodiversidad marina en dreas mas alld de
la jurisdicciéon nacional. Desde las regulaciones inadecuadas
contenidas en la Convencién de las Naciones Unidas sobre
el Derecho del Mar y otros instrumentos internacionales,
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hasta el estado actual de las negociaciones en la Conferencia
Intergubernamental sobre Biodiversidad Marina en dreas fuera
de la jurisdiccién nacional, este trabajo intenta presentar los
desafios, lagunas y oportunidades en juego, es una oportunidad
histdrica para configurar una proteccién integral y especifica de
la diversidad biolégica més alld de la jurisdiccién nacional, en
un momento en el que los océanos enfrentan mds amenazas y
peligros que nunca.
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[. INTRODUCTION: TECHNOLOGY, INTERNATIONAL LAW AND PROTECTION OF
MARINE BIODIVERSITY

The oceans are facing a “global emergency” 2. The most important threats over the oceans come from
pollution, including marine debris or plastics, to increased overfishing, alien invasive species, underwater
noise, physical degradation and the impacts of climate change and acidification3.

The sea is immense in extension and in resources, both mineral and living, and its economic, cultural and
geostrategic importance is evident4. As Pinto said, “[f]rom the sea came food and mineral wealth; navigation
offered infinite possibilities for the enhancement of wealth through trade, for cultural contacts, and for
the spread of spiritual and temporal ‘dominion through military conquest”s. It is not possible to cover the
immensity of the seas without technology, not for exploring or for sustainable use of marine resources. Or,
from another point of view, technology6 is completely necessary to explore and exploit in an adequate,
respectful and sustainable manner7.

Fisheries, commerce and military were the original, primitive uses of the oceans for mankind, but
technology made possible new uses from the XX century up to the present, specially mining, genetic resources
or energy8, especially in the areas beyond national jurisdiction9. Today, it is possible to get more from the
oceans than in the past, so the more technology we have, the

more international regulation we need10. Furthermore, the “concerns grow about the increasing
anthropogenic pressures posed by existing and emerging activities, such as fishing, mining, marine pollution,
and bioprospectingin the deep sea”11. Regarding the areas beyond national jurisdiction, representing 50% of
the Earth and 2/3 of the sea, this reality is even more noticeable. Around the 95% could not be yet sampled by
scientists, and less than 10% of the seafloor has been mapped12, and it is estimated a 91% of unknown marine
biological diversity13. The discovery rate is directly related to technology evolution, since in 1880 there were
around 2.000 deep-sea species identified, while in 2020 the number is 0£25.830, and increasing exponentially
every year, deeper and deeperl4. Due to the complexity of the knowledge on marine biodiversity and the
extremely difficult access to ABN], especially to the deep sea, technology and technology transfer turn into
key elements for the best protection of biodiversity beyond national jurisdiction (BBNJ).

Contemporary development public policies consider technology transfer

as a central element, acquiring increasing relevancel5. Undoubtedly, one

of the main challenges is the huge difficulty for coordinating the multiple

and disparate interests at stake, that of developed States (main holders of technology) and that of
developing States and the international community as a whole (main holders of biodiversity, cither in
jurisdictional waters and beyond national jurisdiction)16. There is no doubt that “[c]apacity building
and technology transfer play a key role in enabling developing countries to conserve and sustainably use
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marine resources, meaningfully participate in international fora dealing with ocean affairs, and meet their
international obligations to protect the marine environment”17.

Besides, technology transfer can be conceived from a double perspective. On the one hand, as an integral
part of the regime of access and distribution of benefits derived from genetic resources (biotechnology). On
the other hand, as an autonomous instrument to achieve the conservation and sustainable use of biodiversity
through environmentally reasonable technologies. The first perspective has been an object of considerable
attention by the doctrine, mainly due to the increasing development of genetic resources. However, the
second perspective has been less analyzed in the general field of sustainable development and the protection
of biodiversity, despite being specifically included in article 16 of the Convention on Biological Diversity
(CBD)18, revealingan essential character: “[...] both access to and transfer of technology among Contracting
Parties are essential elements for the attainment of the objectives of this Convention [...]”19. In the specific
scope of marine biodiversity in areas beyond national jurisdiction (BBN]J), studies are even scarcer.

Thus, technology transfer is an essential pillar for achieving the objectives of sustainable development, as
the most important international texts on

the subject have established, from the Rio Declaration20 to the Millennium Declaration21 and the recent
2015 Sustainable Development Goals (SDG). In particular, the SDGs have renewed the importance of
technology transfer in general 22, but especially in relation to the transfer of marine technology. Within the
SDG 14 “Conserve and sustainably use the oceans, seas and marine resources for sustainable development”,
the goal of achieving this objective is the need to “[increase] scientific knowledge, develop the capacity for
research and transfer of marine technology, taking into account the Criteria and Guidelines for the Transfer
of Marine Technology of the Intergovernmental Oceanographic Commission23, in order to improve the
health of the oceans and enhance the contribution of marine biodiversity to the development of countries
in development, particularly small island developing states and least developed countries”. So, the inclusion
of capacity-building and transfer of marine technology both in the international legally binding instrument
(ILBI) and in SDGs, it clearly shows its growing importance and its inclusion in the international agenda
at the highest political and legal level. Nevertheless, the problem is that it is the absence of economic
commitment (mandatory, voluntary). Therefore, technology transfer in general and marine technology in
particular, constitutes a central instrument of the United Nations 2030 Agenda for sustainable development,
which the main purpose is to protect marine biodiversity.

Likewise, technology transfer is a fundamental pillar of several international regimes, among which the
law of the sea and the international environmental law highlight. Specifically, some of the most important
provisions on technology transfer can be found in the United Nations Convention on the

Law of the Sea (UNCLOS), the United Nations Framework Convention on Climate Change
(UNFCCC) and the CBD and its Nagoya Protocol24. Although we will pay special attention to UNCLOS,
due to the purpose of this work, the provisions and experiences of UNFCCC and CBD will be very useful
to extract lessons applicable to ILBI, especially because they enjoy a higher level of implementation than
UNCLOS25.

This research fits precisely in this context, trying to make contributions to the debate on the historic26
negotiations of an international legal instrument to protect marine biodiversity in ABNJ27. In this way,
it tries to explore new lines of progress in the knowledge of an area of extraordinary environmental,
social, political, economic28 and legal importance, taking into account the constant and growing threats to
biodiversity (climate change, overexploitation

of resources, etc. .), of its consequences on the environment and human beings. This research is also focused
on the absence of an adequate international legal and institutional framework to effectively manage and
protect marine biodiversity.

Indeed, the present work seeks to deepen the need for an international legal and institutional system,
within the UNCLOS framework, to regulate the transfer of technology, putting it at the service of
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sustainable management and effective protection of marine biodiversity. In this sense, although there are
international standards and institutions that refer to technology transfer and biodiversity, they do so
separately and independently, without focusing on marine biodiversity. Therefore, it is about exploring the
possibilities of creating a specific technology transfer framework for the protection of marine biodiversity.

I1. THE SHORTCOMINGS OF THE UNITED NATIONS CONVENTION ON THE LAW
OF THE SEA ON TRANSFER OF MARINE TECHNOLOGY

The main regulation of the Law of the Sea, UNCLOS, does not contain any specific regulation on the
protection of marine biodiversity. Arguably, UNCLOS regulates more than it protects. Although it contains
significant aspects of environmental protection, “the law of the sea has not been able to respond adequately
to new and old environmental problems”29. However, it does contain three relevant parts on this subject
that are interrelated. Part XII deals with the “Protection and preservation of the marine environment”30,
Part XIII regulates “Marine scientific research31 and Part XIV specifically regulates the “Development and
transfer of marine technology”32, so that the right to investigate carries the responsibility to share and
contribute to capacity-

building and transfer of marine technology33. Notwithstanding these three parts, its implementation is
far from satisfactory to the extent that oceans are gradually and severely been damaged, in particular the
marine biological biodiversity34.

The core regulation of capacity-building and transfer of marine technology in the Law of the Sea is Part
XIV. The basis of the existence of a specific part dedicated to the transfer of marine technology is found in
the principle of “common heritage of humanity”35 applied to the seabed in the Resolution 2749 (XXV),
Declaration of Principles Governing the Seabed and the Ocean Floor, and the Subsoil thereof, beyond the
Limits of National Jurisdiction36: “the seabed and ocean floor, and the subsoil thereof, beyond the Limits
of National Jurisdiction [...] as well as the resources of the area are the common heritage of mankind”,
establishing the equal access to benefits of the area37. The transfer of marine technology constitutes an
indispensable complement to the principle of the common heritage of humanity since Resolution 2749
(XXV), consolidated in Part XIV UNCLOS, developed in CGTMT, and present in the international
agenda of sustainable development from Agenda 2138 to the current SDG39. However, its effectiveness is
far from adequate due to its implementation problems, as mentioned below.

Since the technology allowing access to ABN]J is only available to a few,

both Resolution 2749 (XXV) and UNCLOS establish the need to create mechanisms for the transfer of
technology to other countries as the only

possibility of accessing an area which is the common heritage of humanity40. States are bounded to
cooperate in accordance with their capacities to actively promote the development and transfer of marine
technology, in accordance with fair and reasonable criteria. Otherwise, it establishes that the transfer of
marine technology must generally be free or at a reduced cost for the benefit of the receiving State.

Although UNCLOS does not establish what should be understood by “transfer of marine technology”,
it is conceived very broadly from article 266 on Promotion of the development and transfer of marine
technology: “States, directly or through competent international organizations41, shall cooperate in
accordance with their capabilities to promote actively the development and transfer of marine science and
marine technology on fair and reasonable terms and conditions”42. In addition, UNCLOS “emphasizes: the
development of technology including equipment; the sharing of scientific and technological knowledge, data
and information; the training of people; and the establishment of national and regional marine scientificand
technological centers”43. According to Part XIV UNCLOS, the nuclear elements of the transfer of marine
technology44 deal with data (information and knowledge), people (skills, training, exchanges), equipment
(development, access, transfer) and cooperation (including collaboration)45.
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Following the content of Parts XIIT and XIV, it is easy to conclude the importance of capacity building for
marine scientific research and the transfer of marine technology, at a bilateral, regional and multilateral level,

being considered even as “key aspects of UNCLOS”46. However, the Law of the Sea Convention does not
offer an adequate regulatory solution for the protection of biodiversity beyond national jurisdiction, even not
including a single direct mention to marine biodiversity. The implementation of UNCLOS provisions on
capacity-building and transfer of marine technology has been very insufficient47, thus harming developing
States in obtaining economic and environmental benefits or benefits from the exploration of resources. One
of the main regulatory implementation difliculties is related to the dispersion of technology48 between
multiple actors, States, universities, research centers and private companies49.

However, some evolution can be identified beyond UNCLOS, in particular by the Intergovernmental
Oceanographic Commission (IOC) of UNESCO, which adopted the Intergovernmental Oceanographic
Commission Criteria and Guidelines on the Transfer of Marine Technology (CGTMT) in 200350,
according to Article 271 UNCLOS, entitled Guidelines, criteria and standards: “States, directly or through
competent international organizations, shall promote the establishment of generally accepted guidelines,
criteria, and standards for the transfer of marine technology on a bilateral basis or within the framework
of international organizations and other for a, taking into account, in particular, the interests and needs
of developing States”. CGTMT considers that the transfer of marine technology includes “instruments,
equipment, vessels, processes and methodologies required to produce and use knowledge to improve the
study and understanding of the nature and resources of the ocean and coastal areas”.

Importar imagen Importar tabla

One of the most significant elements of CGTMT is the submission proceeding of Transfer of Marine
Technology Application (TMTA)51. However, this mechanism has not been yet implemented, according
to the CGTMT, “due primarily to resource constraints and lack of requests from developing nations”52.
The IOC Assembly dealt with this lack of implementation creating a Group of Experts on Capacity
Development53 “to advise the Assembly on, and start the implementation of, the Transfer Marine
Technology Clearing House Mechanism”54. So, the establishment of an effective clearing house mechanism
is one of the major challenges of the ILBI, trying to build it on the bad experiences of CGTMT and on
the better experiences of other Conventions, as UNFCCCS55. Meanwhile, we do not have an appropriate
mechanism to identify technological needs or to communicate those needs.

The bad experience in the implementation of UNCLOS should serve as a lesson for ILBI to catalyze
a better application of Parts XIII and XIV of the Convention. Some consensus exists around the idea
of “strengthening existing capabilities and capacities and an improvement in funding, as well as greater
engagement with public and private scientific bodies in the relevant

specialist fields, such as genomics and ocean engineering technologies”56. So, ILBI “offers a historic
opportunity to strengthen the international framework, including for capacity building and technology
transfer, to better support the conservation and sustainable use of biodiversity57.

Although the concern for this matter began in 2004, with the creation by the United Nations General
Assembly of an Open-ended Special Informal Working Group58, only four meetings had been held until
2011. However, in recent years the activity of the Working Group had increased, finally culminating
in February 2015 with the presentation of recommendations to the United Nations General Assembly,
among which the following stand out: “Decide to develop an international legally binding instrument
under the Convention on the conservation and sustainable use of marine biological diversity of areas
beyond national jurisdiction and to that end”59. Following this recommendation, the United Nations
General Assembly adopted resolution 69/292 on 19 June 2015, deciding to develop a legally binding
international instrument, within the framework of the United Nations Convention on the Law of the Sea,
on conservation and sustainable use of marine biological diversity in areas beyond national jurisdiction. Then,
aPreparatory Committee was created to make substantive recommendations to the General Assembly before
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the subsequent convocation of an international conference that deals with the negotiation of a possible
international convention or treaty on the matter.

I1I. PAVING THE WAY FOR A NEW LEGALLY BINDING INSTRUMENT PROTECTING
BIODIVERSITY BEYOND NATIONAL JURISDICTION (BBNJ)

In this context, regarding to find the best way to protect marine biodiversity in the areas beyond national
jurisdiction, the UN General Assembly decided to create in 2004 “an Ad Hoc Open-ended Informal
Working Group to study issues relating to the conservation and sustainable use of marine biological

diversity beyond areas of national jurisdiction”60. Those issues deal with the survey of the past and
present activities of UN and other international organizations regarding BBNJ, as well as their scientific,
technical, economic, legal, environmental and socio-economic aspects, identifying possible options to
promote international cooperation on the matter. After three meetings from 2006 to 2010, the Working
Group members faced issues and exchanged opinions on marine science, marine genetic resources, marine
protected areas, environmental impact assessment or illegal, unregulated and unreported fishing61, among
others62.

In 201163, the Working Group decided to recommend the States to initiate a process to develop
an international regulation protecting BBN], including the famous “package” —or “2011 package”- with
the principal issues to be addressed: marine genetic resources (MGRs), marine protected areas (MPAs),
environmental impact assessment (EIA), and capacity-building and technological transfer64. These four
issues —all of them directly related to science and technology- have shaped and conditioned all the process
since then, from the deliberations of the Working Group to the resolutions of the United Nations General
Assembly and the intergovernmental negotiation65. The General Assembly adopted these recommendations
and decided to establish the basis for the process according to its Resolution adopted on 24

December 2011: “Decides, accordingly, to initiate within the Ad Hoc Open- ended Informal Working
Group [...] that the process will address the issues identified [...]”66.

After that the Working Group completed its work in January 2015, the United Nations General Assembly
triggered the process to promote the preparation of the ILBI, so opening the intergovernmental phase.
Following this Resolution, after several meetings, the Working Group finally concluded the necessity
to negotiate a new legally binding instrument under UNCLOS to protect BBNJ67 through a global,
comprehensive regime. In this sense, on 19 June 2015, the UN General Assembly adopted the Resolution
62/292 on the Development of an international legally binding instrument under the United Nations
Convention on the Law of the Sea on the conservation and sustainable use of marine biological diversity of
areas beyond national jurisdiction68.

In particular, this Resolution created a Preparatory Committee “to make substantive recommendations
to the General Assembly on the elements of a draft text of an international legally binding instrument”69
under the UNCLOS and on the basis of the Working Group. So, the preparatory committee was called to
pave the way for a further intergovernmental conference, so its first meeting, held from 28 March to 8 April
2016, supposed the beginning of the intergovernmental negotiations of the ILBI70. Due to the scope of its
mandate and the complexity of issues and interests at stake, the work of the committee to reach consensus-
based decisions was very hard. Different points of view appeared during the sessions held in 2016 and 2017,
before the report to the General Assembly was adopted in the fourth session, 10 to 21 July 2017, dedicating
section 6 to “Capacity-building and transfer of marine technology”71, with elements regarding objectives,
types, modalities,

and funding of capacity-building and transfer of marine technology. The Preparatory Committee,
organized into plenary sessions and working groups, analyzed topics like scope of the new instrument, the
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relationship with other instruments72, guiding approaches and principles, as well as 2011 package. All of
these questions would further represent key issues of the ILBI73.

From the first meeting of the Preparatory Committee74, many delegations presented the capacity-
building and transfer of marine technology “as a conditio sine qua non of the new instrument and as a cross-
cutting feature in relation to the other elements of the 2011 package” 75, based upon the CGTMT and
takinginto account the importance of UNDDP criteria and capacity building. So, the “2017 BBNJ Preparatory
Committee report included capacity-building and technology transfer in the points of broad convergence
among delegations”76. In particular, the Preparatory Committee recommended that technology transfer
should be country-driven, sustainable and marine scientific and technological capacity should be developed
in accordance with Parts XIII and XIV of the UNCLOS77. However, the delegations could not reach
consensus on several points dealing with the details, requirements and conditions related to technology
transfer, so it was postponed to further meetings78.

The Preparatory Committee also discussed on the scope of the ILBI, concluding that the new instrument
will be focused on the conservation and sustainable use of marine biodiversity in ABN]J, through the issues
contained

in 2011 package, and will be open to parties and non-parties to UNCLOS, including international
organizations with competences on its object, as the European Union79. Otherwise, one of the most intense
debates concerned the principles inspiring the ILBI, including references to the precautionary principle,
ecosystem-based approach, adaptive management, cooperation, science-based decision-making, the principle
of sustainable development, public and indigenous community participation in decision-making and good
governance, common but differentiated responsibilities, freedom of the high seas, the polluter pays principle,
equitable use of marine life for the benefit of present and future generations, stewardship of the global marine
environment, state liability for environmental damage, inter-generational and intra-generational equity,
attention to the special needs and concerns of developing states, including least developed countries, as well
as land-locked developing countries and small island developing States80.

IV. FILLING THE GAP: THE FUTURE BBNJ AGREEMENT AND KEY ISSUES ON
TECHNOLOGY TRANSFER

On April 2018, following the report of the Preparatory Committee, the Intergovernmental Conference held
its organizational meeting to prepare the further steps in order to reach a zero draft on the basis of consensus-
based decisions, which was finally adopted on 2019 after three sessions81. Following the third IGC82, the
States reached a draft containing a proposal regarding

the following key issues: general provisions, cross-cutting issues, and the four elements of the 2011 package.

On the matter of technology transfer, the zero draft finally contains important commitments reached by
the delegations, including, for instance, many of the objectives discussed by the delegations, the classification
of technology transfer and capacity building modalities, or the necessity of a clearing-house instrument, as
well as the establishment of general cooperation, from sectoral to a global level. However, the most important
and substantive questions remain without consensus, as it is exposed below. Some other general questions,
including the definition of “marine technology”83 or “transfer of marine technology”84, are considered
unnecessary by delegations from the EU and its member States, Japan, the United States, Canada, Australia,
the Republic of Korea or Switzerland, suggesting its elimination and the referral to the CGTMTSS5.

The draft includes Capacity-building and transfer of marine technology as Part V (articles 42 — 47).
The first article regulating capacity-building and transfer of marine technology, article 42, deals with the
objectives, where the most controversial issue is the verb accompanying the “access to marine technology by
and the transfer of marine technology for peaceful purposes to developing States Parties for the attainment
of the objectives of this Agreement”. For some of the most “technological” countries, like the US, Japan,
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Norway, Israel, or the Russian Federation, the objective of the new instrument should be “promote and
encourage access . However, may developing States, including the core Latin American Group, support the
reference to “ensure” access to marine technology by and the transfer of marine technology, while the G-77/
China and others suggest that it should be “carried out” through enhanced cooperation86.

In general, this is the same discussion around many other topics dealing with capacity-building and transfer
of marine technology. Indeed, it is possible to find this discussion on verbs “promote” or “ensure” regarding
cooperation in capacity-building and transfer of marine technology in article 43. Most of the developed
countries suggest that “States parties, directly or through relevant legal instruments and frameworks and
relevant global, regional, subregional and sectoral bodies, shall promote cooperation”; while developing
countries affirm that “States parties [...] shall ensure cooperation87.

Nevertheless, the most controversial topics of the draft deal with the mandatory or voluntary nature of
the modalities for capacity-building and transfer of marine technology and of the funding provisions. On
one hand, developing States mainly support that “[c]apacity-building and the transfer of marine technology
shall be provided on a mandatory and voluntary bilateral, regional, subregional and multilateral basis”88.
Meanwhile, developed States do not accept anything beyond a voluntary basis. On the other hand, and
probably the most difficult hurdle to overcome, the gap between developing and developed countries
remains insurmountable in Part VII “Financial resources [and mechanism]”. Its first normative provision
is still without any consensus: “Funding in support of the implementation of the Agreement, in particular
capacity-building and the transfer of marine technology under this Agreement, shall be adequate, accessible,
transparent, sustainable, and predictable and both voluntary and mandatory [or only voluntary]”89. The
United States and Israel lead the position of many developed and technological States which not accept the
funding of the new instrument and capacity-building and transfer of technology on mandatory basis90.

In general, the delegates reached a “broad consensus that capacity-

building and transfer of marine technology should take place at all levels and in several forms, including:
the sharing of data, information and knowledge; infrastructure; and human resources, as per Article 46”91.
Many other topics showed substantial progress, including the most part of objectives, a provision

on cooperation at all levels, a provision on cooperation at all levels, including through global, regional, sub-
regional, and sectoral bodies; the suggested types/categories of capacity-building and technology transfer; the
desirability of a clearing-house mechanism (CHM); and the COP or other appropriate body having a role
in determining capacity-building and technology transfer types92. Notwithstanding this, huge divergences
remain on the way how to implement capacity-building and transfer of marine technology, in particular those
dealing with the mandatory or voluntary nature of the cooperation and of the financial resources. Anyway,
there is a huge sentiment of a optimist on the positive evolution of the negotiations leading to achieve a
happy end93.

So, the zero draft underlines cooperation as a key issue for achieving capacity-building and transfer
of marine technology94, but it is however weak in implementation mechanisms. Hence, further work is
still needed on whether capacity-building and transfer of marine technology should be to be voluntary,
or both mandatory and voluntary, or “in accordance with their capabilities”95; who should benefit; the
role of the COP in elaborating relevant modalities; the terms and conditions upon which CB and TT are
to be provided; concerns regarding the imposition of obligations on the private sector; the provision on
monitoring and review, including their mandatory or voluntary nature; questions on the scope96.

Further discussions97 will be decisive to determine whether the negotiations may lead to an effective new
legally binding instrument98, as a historic opportunity to improve the implementation of capacity-building
and transfer of marine technology in the general frame of UNCLOS, following IOC and UNCTAD
guidelines and criteria. To make this historic opportunity real, the new instrument should do two things.
Firstly, it should learn from the great mistakes of UNCLOS, weak obligations and weak institutions, and too
much fragmentation99. Until now, the tough positions of some economic and technological powers made it
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impossible to overcome divergences in key topics like modalities of capacity-building and technology transfer
or financial and monitoring mechanisms. Secondly, it should learn from the best comparative experiences
regarding capacity-building and technology transfer in international regimes, like environment and climate
change. In particular, the success of the ILBI broadly depends on its inspiration for the establishment of a
clearing-house mechanism, in the sense of some of the best tested in practice. In this sense, the Preparatory
Committee had suggested that the ILBI should “make provision for a clearing-house mechanism to perform
functions with regard to capacity-building and transfer of marine technology, taking into account the work
of other organizations”100. In particular, the role and experience of

the IOC could operate as a central key of the new mechanism emerging from the new agreement101.

Experts show a broad consensus that ILBI means a historic opportunity for improving UNCLOS as a
general framework for the implementation of capacity-building and the transfer of marine technology. In
this sense, the ability to negotiate is crucial and delegations must prioritize the establishment of serious
commitments, both in solid obligations, effective institutions and financial resources102. Notwithstanding
this, the negotiations of the new agreement were not focused on this important fact, but in the mandatory
or voluntary character of the capacity-building and technology transfer measures103. Anyway, beyond the
formal, hard, legal, institutional financial topics, the informal, soft side of capacity-building and technology
transfer must be considered as a key dimension on this matter104. Mechanisms as the Ocean Biogeographic
Information System (OBIS) or the Global Ocean Observing System represent both a great example of
an effective network and a sample of low-profile States commitments, due to its financial problems and
uncertain futurel05. There is still a long way to walk regarding the lack of information about capacity-
building and transfer of marine technology, in the absence of an efficient centralized mechanism of marine
data. For instance, the Global Ocean Science Report gathers information just from 34 IOC Member
States106.

V. FINAL REMARKS

Science and technology have always been considered as key aspects in the implementation of UNCLOS, and
they are also taken into account in ILBI negotiations. Its significance is extraordinary, despite the enormous
importance of the BBN]J, because there is no international legal instrument that protects it nor in an integral
way or in a specific way. Without replacing or modifying other international instruments, it would allow
providing a global framework for the management and conservation of BBN]J, on a scientific basis, guiding
principles, an ecosystem approach, and mechanisms to control human activity in ABNJ.

However, the success of ILBI will depend, in part, on the use of technology to study marine biological
diversity, and implement measures of conservation and sustainable use. The capacity for the protection
and sustainability of marine biodiversity is linked to the possibilities of reaching an adequate knowledge of
its conditions and characteristics. Due to the difficulties of access to marine biological diversity in ABNJ,
technology occupies a decisive place to achieve adequate protection and sustainability. Only to the extent
that the environment is well known, appropriate measures may be taken to adequately protect it from
the threats derived mainly from pollution, illegal fishing, and climate change. And, due to ABNJ’s special
circumstances, technology is the key factor in achieving that knowledge and therefore optimizing BBNJ’s
protection possibilities. However, the development and access to the technology necessary for the study and
protection of BBN]J are only available to a few developed States and companies, making technology transfer a
crucial element in ABN]J. To maximize the deployment of marine technology to protect marine biodiversity
in areas beyond national jurisdiction, technology transfer to developing countries is crucial.

The implementation of the regulations on the transfer of marine

technology in accordance with the normative and institutional framework existing to date, represented by

UNCLOS and IOC, is one of the worse problems. To date, adequate development of UNCLOS Parts XIII
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and XIV, or key aspects of CGTMT, has not been achieved as an effective mechanism for identifying and
communicating capacity-building and transfer of marine technology needs from developing States. For this
reason, the relevance of the negotiations is extraordinary, further justified by the commitment assumed by

the States within the framework of the United Nations, to create a specific international treaty or
convention for the protection of marine BBNJ. In this sense, ILBI presents the added value of being able to
potentially contribute to improving the coordination of existing mechanisms

So, thisis one of the most important current issues in international agenda that presents great difficulties of
access, knowledge, and regulation; great threats to the environment that put biodiversity at risk in the largest
areas of the planet that are also the most vulnerable; and but also great benefits, derived from the increasing
exploration and exploitation of resources in the ABNJ. All this has led to a decided interest of the States and
the United Nations to carry out the negotiation at the highest level through a complementary agreement to
UNCLOS, something that had not happened for the last 25 years. It is, therefore, a multidimensional matter
that attains great environmental, technological, political, economic, and legal significance.

One of the main problems that ILBI will have to face is the dispersion of technology among multiple
state and non-state actors, public and private. However, this may be, at the same time, one of the great
virtues of ILBI if it is able to build the new model of technology transfer by centralizing the entire flow
of public and private institutions that develop technology and technology transfer in the world. However,
making it real depends on a high level of effective international cooperation and collaboration amongactors.
This cooperation, as the rest of the means needed for an effective capacity- building and transfer of marine
technology for protection biodiversity in the deep sea, should be triggered and developed by ILBI. However,
due to the low degree of negotiation on this topic, that is still a deep expectation.
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the 2012 Rio Conference on Sustainable Development decided to back the work of the Working Group, underlying
its reccommendations, including the elaboration of a new instrument.
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agencies and other organizations, 5 UN funds and programs, bodies and offices, 17 non-governmental
organizations and 2 international private actors (International Chamber of Shipping and International
Chamber of Commerce).

Conserving Marine Biodiversity in Areas Beyond National Jurisdiction: Co-Evolution and Interaction with the Law

of the Sea”

So, the work of the Working Group conditioned the further development of the process, especially since 2011 with the
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like FAO, IMO, ISA, IOC, and the International Union for Conservation of Nature
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19 to 30 August. For further information on the development of the meetings.

Article 1.11 Draft. Textual proposals submitted by delegations by 20 February 2020, for consideration at the fourth
session of the Intergovernmental Conference on an international legally binding instrument under UNCLOS,
Article-by-article compilation,

Notwithstanding the fact that positions of States are not yet aligned on many important issues, there are hope and
confidence in that this Conference will ultimately be fruitful, and lead to the development of an instrument
that all delegations can agree to, one that makes a strong contribution to the conservation and sustainable use
of marine biological diversity of areas beyond national jurisdiction and to the health of the ocean” (de SeRPA
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The Fourth Session of the Intergovernmental Conference, to be held from 23 March to 3 April 2020, was postponed
due to COVID-19 pandemics.

However, to date, “[t]he current state of negotiations does not offer real degree of certainty as to how effective the
new agreement will be”

“While numerous agreements are currently in place to deal with high seas resources, the BBNJ negotiation reflects the
decision that there are too many gaps and too much fragmentation for these to effectively govern the vast and
rich high seas”

Italics added. Report of the Preparatory Committee established by UN General Assembly Resolu- tion 69/292,
A/AC287/2017/PAC.4/2, p. 14. For a Summary of features of clearing-house mechanisms from various
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international environmental agreements, see CiCin-SAin, B. et al.: Policy Brief on Capacity Development as a
Key Aspect for a New International Agreement on Marine Biodiversity Beyond National Jurisdiction (BBNJ)
[dem, p. 33. Several options were proposed for a clearing-house mechanism, including a Secretariat for the new
International Agreement, the existing IOC or a combination of both a new Secretariat and the IOC.
The negotiations of ILBI focus on scientific and technological aspects of capacity-building and technology transfer, as

well as cooperation mechanisms allowing States to fulfill their rights and responsibilities

Past programs set a strong precedent for science collaboration of this kind. The Census of Marine Life (2000-2010)
[...] by leveraging philanthropic seed funding to fund and build public and private partnerships and international
science networks, some of which live on today (e.g., the International Network for the Investigation of Deep
Sea Ecosystems, INDEEP)”.
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